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Belgrade, 18th February 2016 

SUBMISSION TO THE COMMITEE OF MINISTERS OF THE COUNCIL OF 
EUROPE 

UNDER RULE 9.2 

concerning the case of 

ZORICA JOV ANOVIé v. SERBIA (21794/08) 

1. ASTRA - Anti-Trafficking Action is a local non-governmental orga11izatio11 

dedicated to eradication of all forms of trafficking in human beings founded in 
2002. Since 2012, ASTRA has bee11 runni11g the European number for missing 
children 116 ooo which is operative in 28 European countries. Since the 
establishment of the line, a large number of calls were receivedfrom the citizens 
whose babies went missing ft·o1n the n1aternity wards after the bi1·th. 

2. YUCOM - The Lawyers' Comn1ittee for Hun1an Rights (jounded in 1997) is a 
professional, volunta1y, no11-governn1ental association of citizens, associated to 
protect and promote /1uman rights in accordance with universally accepted 
civilized standa1·ds, international co11ve11tions and national law. Si11ce the 
establishment, YUCOM is providing free legal assistance to victims of hun1an 
rights violation, as well as developing cooperalion with national and 
international organizations involved i11 hu1na11 1'ights protection and pron1otion. 
YUCOM has profiled itself and gained much recognition as human rights 
defenders' organization. 

3. ASTRA and YUCOM would therefore like, v.:ith the support of a group of parents 
of the missing babies, to make a submission to the Com1nittee of Ministers un der 
the Rule 9.2 in respect to tl1e execution of the judgment of the European Court of 



Human Rights ("European Court") in the case of Zorica Jovanovié (petition no. 
21794/08). 

4. We 'vould hereby like to emphasise that the Working Group presented the Draft 
La'v in tl1e Round table on 101h February 2016. 

5. The proposcd Draft Law on determining the facts on the status of the newbor11s 
suspected to ha,,e disappeared from the maternity wards in the Republic of Serbia 
does not correspond to the obligations of the Republic of Serbia from the 
judg1nent in the case of Zorica Jovano,ié v. Serbia (petition no. 21794/08), 
wl1ereby tl1e court stated that the State is in obligation to, within a )rear from the 
date of effectiveness, and in accordance \vith article 44, paragrapl1 2 of tl1e 
Convention, "to employ all appropriate meas11res, preferably through lex spccialis 
[ ... ] to ensurc the establishing of a mechanism \vith aim to pro,ide individual 
<lamages to all parents found in a situation like this one or similar enough to that 
of the submitter's [ ... ] This mechanism should be monitored by an independent 
body \\ith adequate po,,•ers, able to give reliable answers co11cerning the fate of 
each chil<l and provide certain compensation pursuant to each case." By dra\.ving 
tl1e Special La\.v on <letermining the facts conceming the status of the ne,,•borns 
suspected to have disappeared from the matcrnity '''ards in the Republic of 
Serbia, tl1e Government will only formally fulfill its obligations from the 
aforcmcntioned judgment while essentially it \vill be utterly contrary to the 
obligations prcscnted to the Republic of Serbia by the European Court in this case. 
Namely, prescribing a special extrajudicial procedure, \Vith characteristics totally 
out of compliance with this very speeific situation that the parents whose 
nev1rborns are suspected to have disappeared from the maternity wards in the 
Republic of Serbia are in, or with the demands to detern1ine the truth in tl1ese 
cases, \VÎll not essentially lead to any solution or ascertainment (ofthruth). Given 
tl1at the European Court of Human Rights has stipulated the forming of "a 
mecl1anism that should be monitorcd by an independent body \Vith adequate 
po\vcrs", it is unclear in what lVay and which îndependent body can monitor the 
'"'ork of the cxtrajudicial courtin tl1e Republic of Serbia. We \vould like to point 
out that at the very meeting of February 6th 2015, held on the occasion of the 
execution of the judgment, this question was raised, and that there \Vas a 
discussion aiming to prescrîbe the administrative procedure so as to allow tl1e 
Ombudsman to supervise its execution. The reasons for abandoning this approach 
a11d totally disregarding tl1e responsibilities to for1n the mechanism with the 
abovcmentioned characteristics are unclear. 

6. The title of the proposed Draft Law states that the fact of the status of the 
ne .. vborns suspected to have disappeared from the maternity wards in the 
Republic of Serbia should be established. lt is our opinion that the title should 
inevitabl)' be changed, in that 'maternity lvards' should be replaced with 'medical 
institutions', bearing in mind that the children went missing not only from the 
maternity 'vards, but also from other medical institutions. 

7. Considering that art. i8 par. 3 of the Constitution of the Republic of Serbia 
requires tl1at "Provisions on the hurnan and minority rights are interpreted in 
favour of the promotion of the values of a democracy, in agreement with valid 
international standards for hu1nan and minority rights, as well as the practices of 
inte1·national institutions monitoring their e.'Cecution", it is clear that the 



judgment of the European Court of Human Rights in tl1is case is a practice of an 
international institution monitori11g tl1e execution of a11 i11ter11ational standard of 
human rights. As the Court lias stated that for this case it is necessary to form a 
mechanism that will be al)le to rnonitor tl1e independent body, thus 'the execution 
of the judgment' tl1rough stipulating extrajudicial procedure is not in 
conformance with tl1is provision of the Republic of Serbia's Constitution, or v-.•ith 
the principle of the legal order unity from art. 194, par. 1 of tl1e Constitution. 

8. Article 1 of this law states that it "regulates the act by wl1ich the facts on tl1e 
nev.•borns suspected to have disappeared from the maternity vvards in the 
Republic of Serbia are established". If one closely follo\vs tl1e whole text of this 
law, surely the procedure should be about establishing the status of a '1nissing 
child' and the reasons for its dissapearance, and not in this inanner. There would 
also have to be de-finitions for certain concepts. For example, the status of of a 
'missing child' by this lav.• implies a newborn baby for which it cannot be 
ascertained without a shadov.' of a doubt tl1at it has <lied in a niaternit)' \vard. 

9. In Article 2 it is stated that the aim of the lav.• is "to establish the facts useful for 
determining the truth on the status of the ne\\•borns". We propose that it sl1ould 
instead state establishing the truth on the status of the ne\vborns. 

10. Furthermore, prescribing tl1at tl1e question of deter111ining the status of the 
missing babies will be conducted under the rules of an extrajudicia1 procedure, 
\VÎth a special police unit to be formed subsequently, leads to confusion in tl1e 
procedure and the interference of public legal service \vith that in the IJrivate legal 
sphere, for which the proposer agreed to be adequate to establish the truth about 
the fate of the missing babies. Tt is unclear \-vhich particular pov.•ers can a police 
unit have in a case concerning the determining of tl1e status of newborns 
suspected to have disappeared from the maternity wards in the Republic of 
Serbia, as well as as it is ltnclear as to which particular actions will this unit 
perform. It seems that the proposer tried, through this provision from art. 5 of the 
Draft Law, to answer the question which arose since the passing of judgment, 
which is to establish a body \\'Îth strong investigati,,e po\vers, competent to 
determine the facts in each individual case identical or sinlllar enough witl1 the 
facts of the case ofZorica Jovanovié v. Serbia. 

11. Instead of establishing a body V.'hich will have strong investigative powers and be 
capable of, v"ithin the boundaries necessary to protect the pri\'aC)' of the case 
participants, publicly investigating each of the contentious cases, the proposer 
decided that the act of determining the truth of each individual case be reduced to 
an extrajudicial procedure, a procedure in which the public is În\rOl\'ed onl)' by 
exception, and whicl1 is lead far av.'ay from the public interested in the final 
resolution of this question. The absence of special in\1estigatory powers which an 
extrajudicial court naturally lacks will not in any \Vay create conditions needed to 
determine the truth about eacl1 and every case \vith circumstances consistent \vith 
those from the case ofZorica Jovanovié v. Serbia. 

12. Article 7 of the Draft Lav" states that the "Court may determine even t11ose facts 
not introduced in the procedure and decide to prescnt the evide11ce 11ot sub1nitted. 
Tl1e court may demand VliTitten evidence and data from tl1e statc and otl1er bodies, 
as well as from private persons and legal entities, \Vhich would be rcquircd to 



deli,,er them to the court within 30 days from recei,ring the court's dernand". In 
our opinion, this would have to be the obligation of the court and not a question of 
a <liscretionary decision ofwhether the court \vould obtain the evidence or leave it 
to the proposers. This is wh)' v-.•e propose the follO\\'Îng solution: " ... the court 
collects e'Yi<lence and data ex officio ... "' 

13. Article 10 reads: ''The principle of interrogating the proposers and all others 
involvcd in the procedure" is contracy to ait. 19 which says that "the court 
conducts a hcaring only under impression that it is needed in order to explain 
certain facts, which practicall)' excludes the obligation of 'hearing' ". 

14. Article 11 states that the "state and other bodies, organisations, and institutions 
pa1ticipate in the procedure". However, it is not stipulated by the law as how the 
abovementioned bodies would participate, because it is a one-party procedure. In 
the case of a one-party procedure, the court obtains the information and evidence 
that said bodies are obliged to deliver, so they can11ot be given the status of 
participant nor can tl1ey participate v-..·ithout 'having the status of proposer'. 

15. Article 15 of tl1e Draft La'v states that the proposa} may be submitted by a parent 
of a nev-.•born child, under the condition that they had contacted the state bodies 
or maternÎ"t)' wards concerning the status of the ne\vborns suspected to have 
disappeare<l from the maternity wards in the Republic of Serbia up until 
September 9th 2013, the time of the European Court of Human Rights judgment in 
the case of Jovanovié v. Serbia (petition no. 21794/09). We believe that in this 
manner a lot of citizens will be harmed, cspecially bearing in mind that many 
citizens claim that they had in fact addressed the hospitals unofficially. After they 
had not been allowed to receive the doct1ments evidencing the death of their 
children, the citizens failed to address another instance, while there bas been no 
paper trail of their attempts to obtain the documents. 

16. The Draft La\v is also unconstitutional in the part concerning the amount of non
pecuniary <lainages awarded by the court. Namely, according to the standards of a 
fair trial and the principle of the free judicial opinion, it is not possible to 
determine in advance the highest amount of non-pecuniary damages, as the 
proposer had done in art. 23, par. 2 of the Draft Law. Such proposai contravenes 
also the provisions of the Law of Obligations, which in no v·:ay limits the height of 
non-pecuniary damages. In thîs sense and in this part, the Draft Law is contrary 
to the principle of the legal order unity, which implies mutual compliance of all 
legal regulations witl1in the legal system of the Republic of Serbia, v-.•hich generally 
excludes the possibility to use a law regulating one legal area (procedural law) to 
change or complement certain legal solutions within a law regu]ating another 
legal area (substantive law gO\'erning contractual relations). Finally, in ail 
probabilit)', the case of Zorica .Jovanovié, in which the European Court of 1-Iuman 
Rights a'varded 10,000 Euros as compensation for \'Îolation of rights guaranteed 
by the convention, is not 'the most difficult' case concerning non-pecuniary 
dan1ages, and that, considering 'all the circumstances of the case' in certain cases 
it v.ill lead to tl1e conclusion of tl1e court that the participant in the procedure bas 
suffered dan1ages exceeding this amount. lts statutory limitation does not lead to 
the application of a fair trial in tl1is sense. This li1nitation is cxplained by 'the 
possibilities of budgetary funds of the Republic of Serbia' in the explanation of the 
Draft La'''· V\'e think that these arguments in no \\'ay influence the amount of non-



pecuniary damages to be 3\\'arded to the proposers in this case. If s11ch argume11t 
were to be enforced, that woulcl mean that no state in a dire economic situation 
could be fully responsible for human rights violation or be responsible for 
a\varding the damages. No further explanation is needed for the inconsistency of 
this approach with the basic human rights standards. 

17. Furthermore, we think that it is necessary to expand tl1e circle of proposers in the 
procedure, in a manner that even children can be proposers. Also, prescribing that 
the procedure can be started \Vithin six months from the la\'' coming into force 
further restricts the access to justice for parents intercsted in finally discovering 
the truth about their babies, and is in every possible sense inadequate. We remind 
the proposer that the deadline initially suggested \\'as a year from the law coming 
into force, and that there are no 11C'A' reasons relating to such shortening of the 
deadline for proposals cited in the Draft Law. As a result, one may consider this 
deadline as arbitrarily defined and intended to restrict the number of proposer'S 
\vho could possibly initiale court procedures due to suspicion that their ne\vborn 
children have disappeared from maternity \Vards in the Re1Jublic of Serbia. 

18. Article 15, par. 2 states that" the proposai contains tl1e demand to determine the 
status of a missing child ... ". We tl1ink tl1at tl1is paragraph should be changed soit 
states "to determine the status of a nev·:born child, or if the child had <lied, to state 
the child as dead, and if not, than to give it the status of a missing child and the 
reasons for its disappearance (procedural omissions or unlawful conduct of an 
individual or institution)". Also, in paragraph 3 of the same Article, it is said that 
"the proposer is obliged to complement their IJroposal with evidence". We believe 
that this should be the obligation of the court, i. e. for the court to collect evidence 
ex officio. We coul<l possibly accept the for1nulation that "tl1e proposer submits 
the evidence at their disposai which indicate the validity of the case", but 've still 
maintain that collecting the evidence should be the obligation of the court. 

19. Article 19, which prescribes that the court schedules a hearing when it deems it 
necessacy to determine important facts or to present evidence or \vhen it 
considers that the hearing is needed for some other justifiable reasons, should by 
all means be changed in that tl1e hearing îs held \vhenever the proposer demands 
it in the proposai, or in any case, regardless of the contents of the proposai 
submitted to the court. 

20.We believe that Article 20, wl1ich states: "If <luring the procedure the court should 
discover that there is reasonal)le doubt tl1at a criminal act 11as been con1mitted 
and for which the prosecution is exercised ex officio, its duty is to immcdiately file 
a criminal complaint to the public prosecutor", should instead say that in the case 
of doubt that a criminal act bas been committed, the court is obliged to deliver the 
evidence obtained in the procedure and inform the proposer, instead of 
immediately filing a criminal con1plaint. 

21. Articles 21 and 22 rcgulating tl1e decision and fair compensation in no V.'ay 
correspond to the essence of the problem to be regulated by passing the la\v nor 
v.':ill they, if this solution is adopted, lead to determining the truth in every 
individual case. Bearing in mind the 1>oint of passing the law, as \Vell as the 
announcement of co1npetent ministers tl1at it v-.':ill finall:y deter1nine the truth 
about every individual case \vhcrc the parents suspect their childrcn have 



disappcared from the maternity ward, the decisions to be made in this procedurc 
cannot be tl1e ones proposed by tl1e Draft La""'· In our opinion, these decisions 
\vould have to be the ones determining that the child has <lied, at which point the 
procedure \vould be suspended, tl1e ones determining tl1at the child has 
disappeared, as v.:ell as all the facts surrounding the disappearance of the child, 
and finall)', the ones determining that the child has disappeared, but the evidence 
proving without doubt ail the circumstances of disappearance is insufficient. 
Similarly, it is necessary to remove the provision contained in Article 21, 
paragraph 3, wl1ich stipulates that in case where the facts explaining \vhat has 
happened to the missing child carn1ot be determined, the court finds that it cannot 
establish the status of the missing child. Should this provision remain, the 
procedures held at courts \vill only lead to a mcre statement of the court that it is 
impossible to establisl1 the status of a missing child, \\1hich is far rcn1oved from 
giving a chance to finally determine the truth about each individual case 
concerning the newborn children suspected to have disappeared in the maternity 
\vards in the Republic of Serbia. Finally, we believe that art. 22, which stipulates 
that by the decision granting the motion, the court may award the proposer a fair 
monetary compensation for the non-pecuniary damages for the violation to the 
right of family life, should be changed in such manner that a clear obligation of 
the court to a fair compensation to the proposer is stipulated. 

22.ASTRA a11d YUCOM \Vould therefore Iike to once again kindly request that the 
Commîttec of Ministers consider ail the facts indicated in this submission and 
take ail steps aimed at ensuring that tl1e European Court's judgrnent in the case of 
Zorica Jovanovié is fully implemented. In this regard, if the Serbian authorities 
fail to takc rneasures adequate for implementation of this judgment without 
further delay, ASTRA urges the Committee of Ministers to keep this case on its 
Ortler of Business of each DH meeting until the judgment is fully implemented 
and plight of tl1e parents of "the missing babies" brought to an end. 

,o/1ilanAtt 
1ftov- -fi. 
Director of 



Belgrade, 25 February 2016

Response of the Government of Serbia

to the communication made by NGO Astra and YUCOM

in respect of the case

ZORICA JOVANOVIĆ V. SERBIA

Appl. no. 21794/08

1. In response to the communication made by ASTRA and YUCOM NGOs to the
Committee of Ministers on 18 February 2016, the Government of Serbia would
like to submit the following provide the following information.

2. The European Court indicated in this judgment that Serbia shall have an
obligation to “take all appropriate measures to secure the establishment of a
mechanism aimed at providing individual redress to all parents in a situation such
as, or sufficiently similar to, the applicant.”

3. The Government has taken a number of steps aimed at ensuring execution of
this judgment. Following the Committee of Ministers’ decision adopted at the
meeting in December 2015, the draft law was amended to reflect the above-
mentioned decision. The revised draft law was prepared in February 2016. The
revised draft law also incorporated recommendations made by the Department
for the Execution of Judgments of the European Court of Human Rights. The
Government would like to highlight that parents of “missing babies” and civil
society were involved in public consultation on the draft law and were in the
position to present their views.

Concerning the mechanism and related procedure in the revised draft law

4. Concerning the comments made by the NGO ASTRA and YUCOM on the
mechanism established by the revised draft law, the Government would like to
point out that courts are independent bodies providing the most ample
guarantees of independent and impartial proceedings pursuant to the
Constitution. The European Court has never contested impartiality and
independence of the national courts. “Extra-judicial procedure”, as it is called by
ASTRA and YUCOM (being in fact the judicial non-contentious procedure), is a
judicial procedure adjusted for this kind of cases in order to ensure the most
effective mechanism in establishing relevant facts.

5. Introducing administrative procedure, supervised by the Ombudsman, as
suggested by ASTRA and YUCOM, in the mechanism is not in accordance with
the national legal system. The national law provides that the supervision of



25 February 2016

Response to the NGO communication | Zorica Jovanović 22

administrative procedure shall be carried out through judicial review by the
Administrative Court. Therefore, it shall be done by a judicial authority. The
competences of the Ombudsman are not defined in this regard. The Government
reminds that modalities of the execution of this judgment are within the margin of
appreciation of the respondent State and considers the solution provided in the
draft law meets the recommendations of the Council of Europe expert given to
the Serbian authorities in the meeting in February 2015. At that meeting it was
pointed out that the best way was to use the existing institutional framework in
order to find the fastest and most efficient solution. The Government acted
accordingly to that suggestion.

6. The civil society also expressed criticism on the alleged lack of obligation to
schedule a “hearing” in the procedure set out in the revised draft law. The
authorities would like to recall that the alleged events concerning disappearances
of babies from maternity wards in Serbia mainly took place in the period from the
seventies to the eighties of the last century i.e. 35 or more years ago. In such
circumstances, it is reasonable to expect that the court would deal with different
situations: in some cases there might be no other evidence apart from the written
documents as possible witnesses might have already passed away.  The revised
draft law left to the courts to act in accordance with the facts of the case in order
to get requested answers efficiently and without delay.

7. Bearing in mind different circumstances of particular cases, the revised draft law
furthermore strengthened the evidence procedure. In particular, the fines for
individuals or entities failing to provide the evidence requested by the court have
been tripled with comparison to the initial draft law. This amendment will have a
deterrent effect for non-cooperation with the courts in evidence procedure and
will ensure that the court obtains the relevant facts and documents efficiently and
rapidly. In compliance with the Committee of Ministers’ decision adopted in
December 2015 and the assessment prepared by the Department for the
Execution of the European Court’s judgments from October 2015, the revised
draft law stipulated that no witness or expert witness could withhold testimony or
expertise or answering any question posed by the court. The court will be able to
summon or fine any witness or expert witness failing to appear, including the
assistance of public force. As it is the duty of the courts to establish the facts it is
not unreasonable that the revised draft law prescribes that the applicant should
submit the evidence they have. The Government does not see any reason for
criticising this solution.

Concerning the powers of the special police unit

8. The powers of the special police unit, which are contested by ASTRA and
YUCOM, would be established by a special act of the Minister of Interior. This act
will be adopted within two months from adoption of the revised draft law. The
Government therefore deems that the criticism expressed by the civil society in
this respect is certainly premature. The powers of the special police unit would be



25 February 2016

Response to the NGO communication | Zorica Jovanović 33

defined in such a manner as to give the widest possible authorisation to reveal
the facts surrounding the alleged disappearance of babies from maternity wards.

Concerning the role of public in the procedure

9. Regarding criticism that the public would not be sufficiently involved in the
procedures set out in the revised draft law, the Government highlights that its
responsibility is to display the utmost care to protect the privacy of participants in
the proceedings as well as the privacy of all persons the proceedings concern. It
is recalled in this respect that this issue concerning the right to family life is
extremely complex and sensitive. In view of this, the Government must take care
to prevent potential violations of the Convention in respect all persons that might
take part in the proceedings.

Compensation

10. As to the compensation, the Government would like to recall that the domestic
courts will award compensation on case-by-case basis taking into account the
legislative provisions of the Obligation Act and the European Court’s case-law.
They will establish case-law on the determination of non-pecuniary damage. The
intensity of mental suffering and length of suffering sustained will be taken into
account in each particular case. Given the complexity and variety of individual
cases, the Government considers that the courts are best placed to make
assessment on it and develop their case-law and the relevant criteria in this
respect. In accordance with the national legislation, notably the provisions of the
Obligation Act, award of just satisfaction in respect of non-pecuniary damage
sustained shall not preclude parents of “missing babies” to claim pecuniary
damage in separate proceedings before civil courts. In this way, the most ample
compensation would be provided to provide redress to parents of “missing
babies” concerned.

11. The Government considers that solutions prescribed by the new draft law are
established in compliance with the European Court’s findings. The Government
would like to highlight in this respect that it highly values the bilateral discussion
on these issues with the Department for the Execution and this cooperation was
of fundamental importance for the Government.  In this respect, the Government
took into account the assessment of the initial draft law made by the Department.

12. The efforts to find a comprehensive solution for this complex and sensitive matter
will be intensified. The Government of Serbia remains open for constructive
suggestions of civil society in order to integrate the solution which would ensure
the effective remedy for parents of “missing babies”.
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